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Gurvent Vopics. 


OSEPH H. CHOATE’S address before 
] the twenty-first annual meeting of the 
American Bar Association, held at Saratoga 
last week, a synopsis of which we take pleas- 
ure in publishing in this issue, was devoted 
largely to a defense of that ancient, yet vital, 
institution — trial by jury. Trite subject, 
say you? Granted. The speaker himself ex- 
pressed doubt as to his ability to say any- 
thing new on the question, but in our 
opinion he did say much that was in the 
highest degree valuable and timely. His ap- 
peal for and defense of this bulwark of per- 
sonal rights and liberties was not only 
brilliant and able, but had the merit of pil- 
lorying those ill-timed, as well as ill-natured 
criticisms with which a portion of the press 
of the country has been filled of late, based 
upon alleged defects in the jury system, 
which are properly traceable either to the 
judges or to the lawyers themselves. No- 
body is going to assert the infallibility of 
juries, any more than of judges, but it was 
high time that the unreasoning clamor 
against the jury system were pointed out by 
so able and brilliant an advocate as Mr. 
Choate, who, while freely admitting its 
faults and drawbacks, safely challenged the 
reformers to propose or produce a system 
Which would give better results. Certainly 


it were far better to place reliance upon 
juries of twelve selected men than upon 
judges alone, however honorable and up- 





right. 


Mr. Choate’s significant declaration 
Vor. 58 — No. 9. 


that in an experience of more than forty 
years in cases of trial by jury he was not able 
to recall a single case where he had reason to 
suspect improper influence, and that if a few 
authentic instances of bribery in the jury- 
box could be shown, he would undertake to 
match them with at least an equal number of 
similar crimes committed by judges who 
have been exposed and punished, evidently 
made a deep impression upon his listeners. 
No one will deny that juries sometimes fail 
to withstand public clamor and outbursts of 
popular fury, especially when “ yellow jour- 
nals” prejudge a case and condemn an ac- 
cused before trial, but such cases are 
comparatively rare, and what other tribunal 
would withstand their pressure any better 
than the jury? Mr. Choate’s suggestions to 
the end of obtaining better juries than those 
we are familiar with should be read and care- 
fully studied. Remedies for existing evils in 
the system there must be, but we fully agree 
with Mr. Choate that they are not to be 
found in legislative tinkering instituted by 
“sagacious theorists” or “ experimental 
philosophers,” but rather in securing thor- 
oughly representative men for the jury- 
box, fair and competent judges, and able 
advocates. 


We reproduce elsewhere in this issue of 
the ALBANy Law JourRNAL a notable article 
on the subject of “ Law Reporting,” from 
the editorial columns of the New York 
Times of the 14th inst. As our readers are 
aware, this is a subject to which we have 
devoted considerable attention of late. We 
are now engaged in a systematic effort to 
elicit the views of eminent judges and law- 
yers, particularly residents of the State, as to 
the best method of bringing relief to a long- 
suffering profession, and the results of such 
effort will be given to the public as soon as 
possible. The matter has already assumed a 
shape which assures most valuable sugges- 
tions in the line of the reform so urgently 
demanded. It ‘is hardly necessary to say that 
we welcome the aid toward that end of so 
able an ally as the New York Times, and we 
commend the article from its columns to the 
careful perusal of every member of the pro- 
fession, Our own contributions to the cause 
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of reform in law reporting, at least in the 
way of original suggestions from eminent 
jurists and lawyers, will be published shortly 
and we can safely assure readers that the 
contributions referred to will well repay 
careful thought and merit earnest consider- 
ation. With reference to the Times’ article, 
we desire especially to call attention to what 
is so well and truly said concerning the re- 
peal of the law which provides for the publi- 
cation of the Miscellaneous Reports (chapter 
598, Laws of 1892). The question may well 
be asked, What public interest demands the 
official reporting of all this mass of opinions 
on questions of law of inferior courts of lim- 
ited jurisdiction, and surely in the earnest 
efforts now making to curtail the vast vol- 
ume of reported cases, the possibility of re- 
moving this merely encumbering material 
should not be overlooked. The Times’ 
declaration that not more than one-half of all 
the opinions handed down in the courts of 
this State are of any use except to the parties 
to the particular cases decided is, in our opin- 
ion, well within the bounds of truth, and its 
suggestion that in the proper selection of 
cases to be reported will be found the key to 
the problem presented is equally important. 
Undoubtedly the state of the law relating to 
reporting is in great degree responsible for 
present conditions, and this being so, the 
only body capable of affording real relief is 
the legislature, to which appeal will doubt- 
less be made; but as a necessary preliminary 
there must be substantial agreement upon a 
plan. It is to that end that we propose to 
address ourselves, relying upon the co-oper- 
ation of the profession at large, without 
which all efforts are likely to be abortive. 


Among the difficult and important ques- 
tions with which the government of the 
United States, through the Peace Commis- 
sion, will be called upon to deal, perhaps 
none exceed in interest those connected with 
the disposition of the persons and property 
rights of Spanish subjects who elect to retain 
their allegiance to Spain while maintaining 
their residence in Cuba and Porto Rico, over 
which Spain has relinquished, or is about to 
relinquish, sovereignty. Perplexing enough 





in itself, this question is likely to be compli- 
cated with others relating to the political 
rights to be extended to residents of Cuba, 
Spanish or native, who, while maintaining 
loyalty to Spain throughout the war, will 
now desire to relinquish their allegiance to 
the crown and obtain citizenship in Cuba 
under the new order of things. There being 
no precedents established, it seems to be con- 
ceded that in case Spanish subjects are per- 
mitted to retain their property interests and 
residence in either Cuba or Porto Rico, it 
will have to be done by means of some ex- 
traordinary provision incorporated in the 
treaty. The act of congress, passed several 
years ago, prohibiting the acquisition of ter- 
ritory by foreign subjects in the dominion 
of the national government of the United 
States, can hardly have any important bear- 
ing, because the rights to be dealt with in the 
present instance are such as were acquired 
prior to the time when the territory in ques- 
tion came under the control of the United 
States. Undoubtedly whatever action is 
taken by this government will be dictated by 
a desire to do exact justice to all concerned. 
In connection with the establishment of a 
new government in the island of Cuba, the 
question of citizenship will first have to be 
dealt with. While the protectorate over the 
islands may continue for a year or more, it 
is understood to be the purpose of this gov- 
ernment eventually to submit the question of 
future permanent government to the people 
of Cuba. But shall this plebiscite be with- 
out restrictions? Are the men who instt- 
gated and kept up for years the armed 
revolution against Spanish brutality and op- 
pression, and who finally, by the powerful aid 
of the United States, succeeded in casting off 
the hated Spanish yoke forever, to be out- 
voted by those residents of Cuba who main- 
tained their loyalty to Spain? Is there to be 
no test of loyalty as a prerequisite to the 
privilege of voting — such a test, for exam- 
ple, as this government established in the 
reconstruction of the Southern States? On 
the other hand, the question may be asked, 
with much if not equal force, whether the 
Cuban insurgents, who in reality constitute 
but a small minority of the legitimate per- 
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manent residents of the island, are alone to 
have a voice in the establishment of a per- 
manent form of government. That method 
would be neither just nor equitable, being 
radically opposed to our well-known prin- 
ciple of majority rule. Undoubtedly we 
should never countenance or permit it. But 
conceding that all who elect to remain on 
the island and take the oath of allegiance to 
the new form of government, are to be per- 
mitted to vote, and supposing, as seems pos- 
sible, that the majority should vote in favor 
of the establishment of a monarchy, would 
this government proceed to carry their will 
into execution? This, we freely concede, 
may be far-fetched, but enough has been said 
to show that there are sufficient perplexing 
and troublesome features connected with the 
settlement of the Cuban problem to give 
employment to our wisest statesmen for 
some time to come. 


The statistics of law schools, collected an- 
nually for the bureau of education at Wash- 
ington, for a synopsis of which we are 
indebted to Mr. A. Erskine Miller, statisti- 
cian of the department, show a very rapid 
increase in the number of students of law, 
an increase twice as great as that in medi- 
cine, and still greater than that in theology. 
The table furnished the American Bar Asso- 
ciation showed an increase in 1898 of more 
than a thousand law students over the num- 
ber in 1897. During the ten years ending 
in 1897 the number of students in theology 
increased only 30 per cent., not quite as fast 
as the whole population at the last census. 
Students in medicine increased 108 per cent., 
while the students in law increased 228 per 
cent. Dental students increased faster than 
any other class, viz., 284 per cent. in ten 
years. In 1897 the number of medical stu- 
dents was 24,000, law students 10,449, theo- 
logical 8,000, and dental 6,500. But in 1898 
the number of law students has increased to 
11,600. This rapid increase in the number 
of law students continues from year to year. 
The committee on education of the Ameri- 
can Bar Association, of which Judge George 
M. Sharp, of Baltimore, is a member, en- 





deavored to ascertain the cause of this seem- | 





ingly abnormal increase. But the cause 
seems hard to find, possibly because there is 
no one cause, but a combination of causes. 
Is it not probable that the increased number 
of law students reported is attributable to 
this: that young men are no longer con- 
tented with the desultory instruction fur- 
nished them in the offices of practicing 
attorneys, but rather seek the regular and 
systematic instruction of a law school, where 
they receive the stimulating influence of a 
large number of young men interested in the 
same subject and vieing with one another in 
the acquirement of such knowledge? That 
this is probably the true explanation is indi- 
cated by the fact that in 1887 there were 
only 50 law schools, but in 1897 there were 
77. If this be the true explanation, future 
attorneys will have about the usual number 
of competitors, but they will find a victory in 
the court-room harder to win. 


The decision of Surrogate Fitzgerald, of 
New York, to admit to probate the will of 
Richard Tighe, the eccentric old man who 
for many years lived in and owned the only 
remaining private residence on Union 
Square, New York, and who left an estate 
valued at about $2,000,000, possesses many 
features of more than ordinary interest. The 
decedent died on May 6th, 1896, and was 
then over ninety years old. He left him 
surviving no widow nor issue, his nearest 
relatives being certain first and second 
cousins who resided abroad, and with whom 
he seems to have maintained no relations of 
intimacy or friendship. All the beneficiaries 
under his will, with the exception of the leg- 
atees for specific sums of money, are of the 
blood of his deceased wife. Between him- 
self and these latter there existed for many 
years the very closest of relations, and their 
social intimacy was of the warmest char- 
acter. He was in the habit of seeing them 
very frequently, and practically lived with 
them. The contest over the will, which is 
dated March 27, 1884, was begun about two 
years ago. The opinion of the surrogate in 
admitting the will to probate is interesting 
from the fact that the manner of writing the 
document was made the chief reason: for 
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the contest. The body of the will was in the 
handwriting of Tighe’s deceased wife. The 
plan adopted in the document was to divide 
the estate into 100 parts, the names of the 
persons who were to receive shares appear- 
ing in the will, but the amounts which they 
were to receive, respectively, were not stated, 
blank spaces being left opposite their names. 
In some of these spaces amounts were later 
written in with pencil, and in others with ink, 
the writing of each being different from the 
writing in the body of the instrument. Some 
of these insertions were faded or partly ob- 
literated. The contestants asserted that the 
burden rested on the proponents to explain 
these insertions and satisfy the court by 
competent and satisfactory evidence that the 
will, as it now appears, was in that con- 
dition when executed by the decedent; and 
that in the absence of such explanation the 
court must find that the will must be re- 
corded in blank. Surrogate Fitzgerald, in 
his opinion, said: 

“There is no statutory or legal require- 
ment thata will shall be drawn on a particular 
kind of paper, nor with the same ink, nor 
exclusively in ink, nor all at one time; and 
there is no presumption that blank spaces 
left for the insertion of names or amounts in 
a will were filled in after execution. I am 
convinced from all the circumstances that in 
using lead pencil to fill up the spaces left for 
the insertion of the number of shares, the 
decedent was in a deliberative mood; but 
when the deliberation had ripened into deter- 
mination, he used the more lasting and more 
dignified material—ink. It seems quite 
certain that the decedent appreciated the im- 
portance of using the more durable method, 
for we find that in ten out of the fourteen 
spaces left for the insertion of the number of 
shares he has superimposed ink over the 
penciling. It is a common experience even 
for practical lawyers to fill in spaces left for 
the insertion of matter concerning which 
deliberation is required, and afterward to 
write over it in ink the final result of the 
deliberation; and I think this must have 
‘been the case here. Whether the decedent 
believed that if he left the other portions of 
the will filled out in lead pencil it would have 


had the same effect we cannot determine; it 
is sufficient to say that the instrument be- 
trayed the intention of the decedent to make 
final disposition of his property by ink writ- 
ing. His failure to do so in every instance 
cannot prevent the will, so far as it carries 
out this intention, from being effective. I 
find, therefore, that the paper propounded 
consisted of the identical sheets now pre- 
sented at the time of its execution, and that 
it may be admitted to probate and recorded 
with the spaces filled in with lead pencil in 
blank, and that as to the blank spaces which 
now appear filled in with ink it may be re- 
corded as it now appears in that material. 

“ The rule in regard to the presumption as 
to when interlineations or alterations of a 
suspicious nature appearing in a will were 
made, which is relied upon by the contest- 
ants to defeat the will of the decedent, has 
not, I think, any application as to this case. 
The pencil writing and marks which have 
been made the occasion for invoking the rule 
mentioned I regard, as I have previously 
said, as purely deliberative or tentative, and 
it seems to me that the ink writing, which 
indicated the testator’s final determination 
and action, is, for the purpose of the disposi- 
tion of this matter, to be treated as if the pen- 
ciling had never been made. In such cases 
there could be no doubt that the difference in 
character of such writing and of that of the 
body of the will would afford no ground for 
saying that such writing was inserted in the 
will after its execution. The will is admitted 
to probate.” 





Hotes of Cases. 





Sale — Fraud — Rescission — Attachment. — 
In Cohen v. Lasky, decided by the Supreme Court 
of Georgia in March, 1898 (30 S. E. R. 531), at was 
held where goods were expressed C. O. D. bya 
vendor in another State to a vendee in the State of 
Georgia, which were entirely different from those 
embraced in the contract of sale, and the amount 
of the C. O. D. charges were paid by the vendee 
to whom the goods were delivered by the express 
company, and immediately upon the discovery of 
the fraud or mistake, the vendee tendered back 
the goods to the express company, and notified the 
vendor, by. letter, of his action, the vendor 
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action ‘by attachment would lie in favor of the 
buyer against the seller for the purchase money 
paid for the goods, without any further tender or 
offer of rescission. 

The court said in part: 

The only material conflict in the testimony in 
this case arose upon the contention of the defend- 
ant in error that a fraud had been practiced upon 
him by the vendor sending him goods which were 
entirely different from those ordered in the con- 
tract of sale, and that he was thereby fraudulently 
induced to part with his money for something that 
was never purchased by him. This issue the jury 
decided in favor of the defendant in error, and, 
their finding not being contrary. to the evidence, 
it is necessary to consider this case upon the ven- 
dee’s theory of the facts, and determine whether or 
not, under this theory, he had a legal right to 
recover in this suit. It is contended by counsel 
for plaintiff in error that when a vendee rescinds 
a sale he must, as a condition precedent to the 
bringing of a suit, place the vendor in statu quo by 
offering to return to ‘him whatever of value he has 
received under the sale before the suit was begun. 
As a general abstract proposition of law, this is 
correct. Suits of this kind often arise where it is 
claimed by the vendee that there has been a breach 
of warranty, either express or implied, and he 
seeks a rescission of the contract by suing for the 
purchase money of the goods. He, of course, can- 
not recover ‘back in such an action the entire 
purchase money paid for the goods, and at the 
same time retain possession of the goods deliv- 
ered, provided they are of any value whatever. 
But the case we are now considering is of a dif- 
ferent character. It is not an action based upon a 
right to rescind a contract, but a suit to recover 
back money fraudulently obtained by a party who 
has never made any effort to comply with the 
terms of the contract. Here it is claimed by the 
defendant in error that the goods which were de- 
livered to him were never ordered by him, but 
were an entirely different class of articles from 
that embraced in his contract of purchase. He 
had bought one thing, the vendor sent to him 
another, and an entirely different, thing. He fur- 
ther claims that the articles received were of much 
less value than those he purchased; but even if this 
were not the case, it did not deprive the purchaser 
of his right to stand upon his original contract, 
and insist upon the delivery of the goods he or- 
dered, or a refunding of the purchase money he 
paid therefor. We do not mean to say in this case 
that he will be allowed to recover back the pur- 
chase money and also to keep the goods shipped 
to him. This he does not attempt to do. While 
ordinarily, as above seen, the goods should have 
been tendered back to the owner, yet the law does 
not require a party, before asserting his legal 
tights, to do either an impossible or an unreason- 
able thing. Suppose, for instance, at the time of 





the institution of this action in the court below, 
the vendor was a resident of the county of Chat- 
ham, but was absconding, and, on this account, it 
was impossible for the plaintiff to make any ten- 
der to him of the goods received, would it be ar- 
gued from this fact that he was thereby barred of 
all right of action? In the case of Johnson v. 
Frew (33 Hun, 193), it was held that the fact of 
defendant absconding and putting himself beyond 
the reach of plaintiff would relieve the latter of 
making any restitution or offer to rescind before 
bringing his action. In this case the defendant 
below was a non-resident. By her fraudulent con- 
duct the plaintiff was induced to pay to the ex- 
press company the purchase money for the goods. 
It is impossible or impracticable for the plaintiff 
to make any direct tender of the goods back to 
the owner without incurring such delay as would 
probably deprive him of the right of bringing his 
action in the courts of this State for a redress of 
his wrongs. In such cases the courts will not 
force one of its ‘citizens to seek relief in the courts 
of a foreign jurisdiction. Immediately upon the 
discovery of the fraud, the plaintiff did all in his 
power towards a restitution of the articles received 
by tendering them back to the express company, 
being the agency selected by the defendant for 
their delivery. It appeared that the vendor had no 
other agent in this State, and it further appeared 
that, immediately upon the employment of coun- 
sel by the vendor, a like tender was made to this 
attorney. We conclude, in the light of all the cir- 
cumstances of tthis case, that neither reason, law, 
nor justice would require the plaintiff to take any 
further steps before seeking the remedy allowed 
him by the laws of his own State against a mani- 
fest violation of his legal rights. 





Negligence of Fire Department — Liability of 
City. —In Frederick v. City of Columbus, decided 
by the Supreme Court of Ohio in June, 1898 (51 
N. E. R. 35), it was held that a municipal corpo- 
ration is not, in the absence of any statutory pro- 
vision, liable in damages to one injured by the 
negligent acts of its fire department or any of its 
members; nor is it liable for negligence in omit- 
ting to inform the members of its fire department 
of defects in the apparatus of the department, 
known to itself, nor for neglecting to instruct its 
fire department in the proper use and management 
of such apparatus. 

The court said in part: 

In Hayes v. City of Oshkosh (33 Wis. 314), the 
action was for property destroyed by a fire caused 
by negligence in working a steam fire engine. 
Dixon, C. J., in disposing of the case, said: “ The 
question presented in this case is settled by au- 
thority as fully and conclusively as any of a 
judicial nature can ever be said to have been.” 
Then, after citing certain cases from Massachu- 
setts, he proceeds: “ The grounds of exemption 
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from liability, as stated in the authorities last 
named, are that the corporation is engaged in the 
performance of a public service, in which it has 
no particular interest, and from which it derives 
no special benefit or advantage in its corporate 
capacity, but which it is bound to see performed 
in pursuance of a duty imposed by law for the 
general welfare of the inhabitants or of the com- 
munity; that the members of the fire department. 
although appointed by the corporation, are not, 
when acting in the discharge of their duties, serv- 
ants or agents in the employment of the city, for 
whose conduct the city can be made liable, but 
they act rather as public officers of the city, 
charged with a public service, for whose negli- 
gence or misconduct in the discharge of official 
duty no action will lie against the city; and hence 
the maxim respondeat superior has no application.” 
The decision in this case is fully supported by the 
authorities and the decisions in the other States of 
the Union. There is, in fact, a remarkable una- 
nimity on the subject (Dill. Mun. Corp., §§ 976, 
974; Jones, Neg. Mun. Corp., § 31; Shear. & R. 
Neg., § 264; Goddard v. Harpswell [Me.], 30 Am. 
St. Rep., 388, note [s. c., 24 Atl. 958]; Hill v. City 
of Boston, 122 Mass. 344 [a leading case]); and 
numerous other cases cited in brief of counsel, 
from the principal States of the Union. In Tiede- 
man on Municipal Corporations (sec. 333) it is 
stated that: ‘“‘ Municipal corporations are not liable 
for the negligence of their firemen — although they 
may be appointed and removed by the city, and 
the performance of the duties are wholly subject 
to its control — where a person is run over by a 
hose carriage on its way to a fire; for injuries 
caused by the bursting of a hose; for damage by 
fire caused by the negligence of the city’s firemen; 
for neglect in cutting off water, by which the fire 
might have been sooner extinguished; by the 
bursting of the mains; because a horse is fright- 
ened by steam from an engine left in the street; 
or for any similar lack of care or skill.” The cases 
in which it has been so held in these several in- 
stances are cited in a note to the section. A case 
very much in point here is that of Thompson v. 
Mayor, etc., of New York (52 N. Y. Super. Ct. 
427), as there the injury for which the suit was 
brought occurred while the employes of the fire 
department were engaged in testing a certain 
apparatus (i. ¢., a fire tower) prior to its purchase 
by the city; and, on the ground above stated, the 
city was held not liable (see, also, Edgerly v. Con- 
cord, 59 N. H. 78). It is not always a simple 
matter to determine to which class of the duties of 
a municipal corporation a given case belongs 
(Okey, J., in Robinson v. Greenville, 42 Ohio St. 
629). But as observed in Lloyd v. Mayor, etc., of 
City of New York (5 N. Y. 374): “ When the line 
is ascertained, it is not difficult to determine the 
rights of the parties; for the rules of law are clear 
and explicit which establish the rights, immunities 








and liabilities of the city when in the exercise of 
each class of powers. All that can be done, prob- 
ably, with safety, is, to determine in each case, as 
it arises, under which class it falls.” This, how- 
ever, has been fully determined by the decisions as 
to cases arising out of the neglect of the fire de- 
partment of a city or any of its members. The 
duties violated are, in such cases, regarded as 
governmental in character, and no liability at- 
taches to the city to compensate persons injured 
thereby. 

The charge that the tower was defective, to the 
knowledge of the city, and that it was negligent in 
not communicating this fact to the members of its 
fire department, and that the latter were inexperi- 
enced in the use of the tower, and that the city was 
negligent in not having properly instructed them 
in its management, so clearly fall within omissions 
of a governmental character as to need no further 
notice. ~ 


AMERICAN BAR ASSOCIATION. 
Twenty-First ANNUAL MEETING IN SARATOGA — 

JosepnH H. Cuoate’s DEFENSE OF THE JURY 

SysTEM. 

HE twenty-first annual meeting of the Ameri- 
T can Bar Association was held at Saratoga 
Springs, N. Y., on the 17th, 18th and 19th insts., 
with a large attendance of distinguished members 
of the bar from all parts of the United States. The 
address of welcome was made by the Hon. Alton 
B. Parker, chief judge of the Court of Appeals. 
The opening address was made by President Wil- 
liam Wirt Howe, of Louisiana. 

The feature of Thursday's session was the an- 
nual address, which was delivered by Joseph H. 
Choate, of New York. The well-known advocate 
dwelt at length on the Anglo-Saxon system of 
trial by jury, and his many telling points were 
received by his brethren of the bar with marks of 
the warmest approval. Mr. Choate, after reference 
to the war and to the Zola trial, said: 

Recurring then to the more strictly professional 
objects of our meeting, and selecting a topic per- 
taining to the science of jurisprudence, which this 
association was organized to promote, I have 
thought that you would indulge me for a brief 
hour in considering a subject to which I could 
bring at least the results and convictions of a large 
experience, and which I have greatly at heart —a 
subject so trite that perhaps nothing new can be 
said about it, which has been more discussed 


than any other, but which yet remains a subject 
of ever fresh and vital interest to every American 
lawyer and citizen — the trial iby jury. 

Since you last met, a thrilling event of prime 
importance in its relations to jurisprudence has 
occurred in France, which must have arrested the 
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attention of every thoughtful observer, and have 
led especially those sagacious theorists who have 
never tired of denouncing trial by jury, and those 
experimental philosophers and legislators who are 
always seeking to limit or to mutilate it, or tam- 
per with it in some way or other, to reconsider the 
matter and think once more whether we should 
not do ‘better to let it alone, or only sustain and 
improve it so as to reserve it inviolate, as the Con- 
stitution of the United States and those of most of 
the States require. 

You will readily recall the main incidents of the 
trial of Zola. Every safeguard of personal liberty 
enjoyed in England and America for two centuries 
had been violated. We could not read the ac- 
count of the trial without contrasting it with our 
own trial by jury, or without the pious utterance 
from every lip, “ Thank God! I am an American.” 

Heroic Zola! It is pleasant to think of him en- 
joying the free air of Switzerland after all, having 
taken French leave of his country, instead of rot- 
ting in the dungeon to which her despotism under 
a republican mask would have consigned him. 

This signal event, so shocking to our sense of 
justice and right, has done more, I am happy to 
believe, than whole volumes of argument to 
strengthen and perpetuate our faith in our wholly 
different system of procedure for the ascertain- 
ment of facts on which life, liberty or property are 
to be brought in judgment. It will help to pre- 
serve in its integrity our precious trial by jury, by 
which no man can be deprived of life or liberty by 
the sentence of a court until his guilt has been 
proved beyond all reasonable doubt to the unani- 
mous satisfaction of twelve of his fellow-citizens, 
and no man can lose his reputation or his property 
by judgment of a court until by a clear preponder- 
ance of evidence his right to it has been disproved 
before a similar tribunal. 

I do not appeal to mere sentiment or popular 
prejudice in defense of this which I believe to be 
the best method yet devised for the determination 
of disputed questions of fact in the administration 
of justice. There is no need of such appeals — and 
if I were weak enough to resort to them, they 
would be wasted upon an assemblage of lawyers 
like this. 

The truth is, however, that the fury system is so 
fixed as an essential part of our political institu- 
tions; it has proved itself to be such an invaluable 
security for the enjoyment of life, liberty and 
property for so many centuries; it is so justly ap- 
preciated as the best and perhaps the only known 
means of admitting people to a share and main- 
taining their wholesome interest in the adminis- 
tration of justice; it is such an indispensable factor 
in educating them in their personal and civil 
tights; it affords such a school and training in the 
law to the profession itself, and is so imbedded in 
our Constitutions, which, as I have said, declare 
that it shall remain forever inviolate, requiring a 
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convention or an amendment to improve or to 
alter it— that there can be no substantial ground 
for fear that any of us will live to see the people 
consent to give it up. 

For the trial of persons charged with crimes, I 
do not believe that any material alteration of its 
character will ever be thought of. It is so much 
better that ten guilty men should escape than that 
one innocent man should suffer. There is one 
serious infirmity in trial by jury in criminal cases 
in times of great excitement, especially when the 
more boisterous portion of the press undertakes, 
as it generally does, to prejudge the case and to 
condemn the accused unheard. The jury, under 
such circumstances, finds it hard to resist the im- 
pression of public sentiment so loudly proclaimed. 
The courage and firmness which stood as an effec- 
tual barrier against the wrath and tyranny of 
kings, and which won for the petit jury so much 
of its prestige and glory in English history, are 
certainly likely at times to fail when confronting 
the outraged sentiment of that more potent and 
dangerous despot, an enraged democracy. For- 
tunately, such tempests of popular fury are very 
rarely directed against innocence, and other tri- 
bunals do not withstand their fury while the storm 
lasts any better than the jury. 

One other charge against trial by jury in crim- 
inal cases is the possibility of corruption and 
bribery of individual jurors. But in my judgment 
the common estimate of the extent of this danger 
is greatly exaggerated. There are but a few well- 
authenticated cases of such crimes in the jury- 
box. I have had little to do with the trial of 
criminal cases, but in an experience of more than 
forty years in the trial of civil cases before juries 
I cannot recall one case where I had reason to 
believe that corruption or bribery had reached a 
single juror. And if you can show me a few 
authentic cases of such infamy in the jury-box, I 
will undertake to match them with an equal num- 
ber of similar crimes committed by judges who 
have been properly exposed and punished. 

No! with all its defects and faults which cannot 
be denied or disguised, there is no danger of trial 
by jury in criminal cases being supplanted in the 
confidence of the American people — nor has any 
possible substitute for it ever been seriously sug- 
gested. 

It is for the integrity, efficiency and utility of 
trial by jury in civil causes that I am chiefly con- 
cerned, and would most earnestly plead to-day 
with my professional brethren, who are naturally 
responsible for public sentiment on such a subject. 

You may say that I am contending for an ideal 
tribunal. On the contrary, I speak for what is not 
only possible, but actually within the reach of 
every State and every community — ideal only for 
the purpose designed, as when we say that a par- 
ticular man would make an ideal judge, an ideal 
senator or an ideal general. 
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Let me say what I understand by a jury trial; 
that picturesque, dramatic and very human trans- 
action, that arena on which has been fought the 
great battle of liberty against tyranny, of right 
against wrong, of suitor against suitor, that school 
which has always been open for the instruction 
and entertainment of the common people of Eng- 
land and America, that nursery, that common 
school of lawyers and judges, which has had five 
times more pupils than all the law schools and inns 
of court combined — for there are 90,000 lawyers 
in America, of whom four-fifths probably never 
saw the inside of a law school. 

Well, the first and most essential element in a 
jury trial is a wise, learned, impartial and compe- 
tent judge—a judge qualified by his character, 
learning and experience to preside over and con- 
trol the proceedings, and to advise the jury as to 
the discharge of their duties. 

And then there are the twelve honest and intel- 
ligent jurors drawn from the body of the com- 
munity, sworn to pass upon the issue, and to 
return whence they came when their task is done. 

And then you must have the earnest and loyal 
advocates, sworn to do their whole duty; which 
means to employ all their powers and attainments, 
and to use their utmost skill and eloquence in 
exhibiting the merits each of his own side of the 
case. 

I omit not the indispensable presence of the 
public, an ever essential feature in this great his- 
toric forum, for justice, though blind to the parties 
and to everything but the merits of the case, must 
never be secret. 


This trial by jury for which I stand is not only 
ancient as magistracy, rich in the traditions of 
freedom and of justice, glorified by the prestige 
and the prowess of all the great advocates of our 
race, but it is the proudest and most delightful 
privilege of our whole professional life. 

Let me now consider the principal evils and 
mischiefs incident to and perhaps inseparable from 
this much-prized trial by jury, for which all sorts 
of nostrums and legislative innovations have been 
suggested as radical cures. 


And first and most common is the complaint of 
the rule of unanimity, which requires the entire 
votes of the twelve to render a verdict. So far as 
the imperfect statistics which I have been able to 
gather show, only about three, or at most four, 
per cent. of all jury trials end in a disagreement. 

It takes no prophet to foretell that the great 
contests in the courts in the coming generations 
are to be against and in defense of the right of 
property, and I can conceive of no more destruc- 
tive and fatal weapon which its adversaries could 
secure in advance than the abolition of this rule 
of unanimity, excluding practically the votes of 
the more conservative, the more deliberate, the 
more just members of the tribunal. 








Coming down then to the isolated instances 
where juries disagree by the dissent of one from 
the decision of the eleven, whether the one be a 
crank, or, as sometimes happens, the only man 
who is right, I submit that the cases of such dis- 
agreement are very rare indeed, not one per cent. 
of jury trials, and present no good reason for a 
change in the rule which, in the general, has 
worked well in the whole history of our litigation, 
I decline to discuss the question of bribery and 
corruption in this connection, for its occurrence is 
so nearly infinitesimal that I do not believe in its 
existence. 

The next formidable charge against the com- 
mon-law trial by jury is to accuse it of a great 
share in the law’s delay. But I deny the charge 
absolutely and altogether. There is nothing in 
the whole realm of litigation so short, sharp and 
decisive as the ordinary jury trial. The long wait 
ing for a jury case to be reached on the calendar 
is in many cases a denial of justice. [f ten jury 
terms constantly at work, for instance in our city, 
are not enough to keep the calendar down, twenty 
ought to be assigned to sit until the docket is 
cleared. The avoidable delays subsequent to ap- 
peal, waiting for years for the appeal from judg- 
ment on the jury’s verdict to be heard and dis- 
posed of, ought also to be remedied and prevented 
for the future. 

There is one other serious evil after verdict 
which the common sense and sound judgment of 
our judicial brethren might and should reduce, if 
they cannot altogether remove it without new 
legislation. I mean the granting of new trials for 
trivial and unsubstantial errors in the charge of 
the trial judge or in the admission or rejection of 
evidence. 

The only other important defect attributed to 
the trial by jury as conducted from time imme- 
morial is the too prevalent notion that it permits 
to the trial judge too great a power in conducting 
the trial and guiding the deliberations of the jury. 
The proper functions of the judge in a jury trial 
were never better expressed than by Lord Bacon 
in his charge to Justice Hutton in handing him 
his commission to the Court of Common Pleas. 
“ That you be a light to jurors to open their eyes 
and not a guide to lead them by their noses.” 

It is impossible for twelve jurymen, laymen of 
average or even of superior intelligence, unac- 
customed to the application of evidence to issues, 
called from their several vocations for the service 
of the court, however patient and attentive they 
may be, without aid from the court to carry along 
all the evidence as it falls from the lips of wit- 
nesses for a week or a month, to apply each piece 
of testimony to the issues, and pack it away in 
their minds as they go along, to measure the re- 
sults of cross-examination upon the direct testi- 
mony, to weigh the evidence of the one side 
against that of the other. They are necessarily 
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intent for the moment upon each word of testi- 
mony as it drops from the lips of the witnesses. 
In a long trial the general effect of the evidence 
upon their minds is vague and indefinite, their 
memory of details far from clear, the conflicting 
arguments of counsel confusing, and they natu- 
rally look to the judge to be the light, as Lord 
Bacon says, to open their eyes to see their way 
through the labyrinth and find the clews that shall 
conduct them to the truth. 

But you will justly ask, Is there no defect, no 
drawback, no decadence in this much-boasted trial 
by jury? and is there no improvement, no remedy 
which you can suggest as the result of forty years’ 
experience, as a participant in this mode of trial? 
And you will very properly expect from me an 
answer to these questions. 

Well, I do admit the existence in some degree of 
the very faults which I have been considering, but 
the result of my experience and observation has 
been that in the general estimate their extent is 
grossly exaggerated, and if you have followed me 
thus far and read between the lines of my address 
you have seen that I have no faith in the legislative 
remedies which have been experimentally applied, 
because they tend generally to impair the integ- 
rity, the efficiency and the utility of this great and 
time-honored tribunal, and ‘because they do not 
propose —there has never yet been proposed — 
any adequate substitute to take its place. 

But if you would have jury trial as it has been 
and ought still to be, if you would make it still 
worthy of the high encomiums which have been 
pronounced upon it by great jurists and great 
lawyers since 1688, and worthy of the confidence 
which it still enjoys with the great mass of the 
people, for whose security and safety all courts 
exist, if you would transmit it to posterity as a 
heritage from the past improved and not im- 
paired by’ your keeping, there is an obvious and 
an open way. If you would have trial by jury as 
it has been exhibited in those wholesome and im- 
pressive instances to which I have referred, you 
must lend your aid to make the component parts 
of the tribunal what they can be and should be, 
and to furnish better jurors, better judges and bet- 
ter advocates to conduct the proceeding. 

And then I insist that the judge who presides in 
the court is the keystone of the arch in the jury 
trial, that he must be permitted to have control 
of the proceedings from beginning to end, and be 
indeed a clear light to open the eyes of the jurors. 
The selection of judges lies largely in the hands of 
the bar, whose members always compose ‘by a 
large majority the judiciary nominating conven- 
tions of both parties. All that can be done — all 
that ought to be done in each instance is to select 
with sole regard to merit and fitness the best man 
that can be had for the judicial seat. I will not 
insist without regard to party — although I think 
so— but without regard to the dictation of any 
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party machine or of any party despot. You may 
be Republicans or you may be Democrats, but you 
are lawyers and citizens first, and you owe this 
duty at least to your profession and your country. 
By common consent the American people in all 
but four of the States have long ago abandoned 
an appointed judiciary as inconsistent with the 
theory of republican institutions, and have insisted 
upon the election by the people of every judicial 
officer; (but under the system of boss rule the only 
part the people are permitted to take in the selec- 
tion of judges is simply to choose between two 
candidates, each selected by an irresponsible des- 
pot, who generally makes his choice for personal 
or party allegiance, with just as much and just as 
little regard to merit and fitness as his own par- 
tisan necessities require or dictate. How long will 
the bar submit to be the instrument of such a 
power? 

There is one other abuse against which we can 
at least utter an indignant protest. I mean the 
toleration of judicial candidates who are willing or 
permitted to pay for their nomination or to pay 
their party for their election. No matter what 
their personal or professional qualifications in 
other respects may be, such a means of reaching 
the office cannot but degrade the bench. 

And finally the advocates, the third great factor 
and component of the trial by jury. They at least 
are in your hands, and they must rise or fall to 
the standard which you fix. They are not a class 
set apart like the English barristers by special 
training and office for the work of the court-room, 
but are necessarily eliminated by accident, by am- 
bition, by personal faculties, for this peculiar serv- 
ice. In the long run the doctrine of selection 
operates. It is necessarily the survival of the fit- 
test that groups them by themselves, but the foun- 
tain cannot rise higher than its source, and their 
courage, their honesty, their training and fitness 
will always ‘be measured by the standard which 
the bar at large exemplifies, imposes and demands. 

But there are most grievous delays between the 
joining of issue of fact and the opportunity to try 
the case before a jury, and further grievous delays 
between a just and righteous verdict and the reali- 
zation of the money or property represented by 
at — delays at both ends, for which the jury are in 
no wise responsible, and which are the direct re- 
sult of vicious legal machinery, capable in a large 
degree of alleviation and cure. It is to these that 
I bespeak your most careful attention, for here, as 
it seems to me, this association owes a duty to the 
profession and to the community from the con- 
stant performance of which it ought not to shrink. 
These codes of procedure which have taken the 
place of a simple practice regulated by rules of 
court, have become so cumbrous and impossible, 
they afford and create such opportunities for de- 
lay, they provide for and contemplate such count- 
less preliminary motions, each a litigation in itself, 
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that there seems no way out but to cut the Gordian 
knot and return to the ancient practice. Take our 
own New York Code alone, the degenerated 
mother of so many illegitimate offspring, it has 
grown to a monster of more than 3,600 sections, 
each section pregnant with some procedure — 
and while, unhappily, in our city, it takes nearly 
two years, except in preferred cases, to reach a 
jury case for trial, every intervening week from 
the day of its commencement may be filled with a 
distinct and separate motion. Surely this fruitful 
source of delay could be and ought to be cut up 
by the roots. The long waiting for a jury case to 
be reached on the calendar is in many cases a 
denial of justice. If ten jury terms constantly at 
work, for instance, in our city, are not enough to 
keep the calendar down, twenty ought to be as- 
signed to sit until the dooket is cleared. 

Jury duty is a great political and public service, 
as much so as voting or military service or the 
payment of taxes, and no fit men ought to be 
allowed to escape from the liability to perform it. 
I know how irksome it is—I know how thank- 
less it too often appears to be, but if our political 
institutions are worth saving, if this cardinal 
feature of free and popular government is to be 
preserved and transmitted entire, this peculiar 
form of public service must be performed by citi- 
zens fit for the duty; voluntarily if they will — but 
by force of compulsion if need be — and it is very 
largely in the hands of the bar and of the courts 
to see to it that this is done. But we mustn’t wait 
till our case is called and a battalion of incom- 
petents lined up for our choice. If we strike at 
the fountain and insist upon the proper selection 
of the lists by the constituted authorities, we shall 
clear the whole stream from pollution, and any 
legislation necessary to that end we ought to 
devise. 

At the conclusion of the address the convention 
spent the time until the hour of adjournment in 
listening to reports of standing and special com- 
mittees. Among the most important were those 
on international law, commercial law, jurispru- 
dence and law reform, legal education and admis- 
sion to the bar, law reporting and digesting Indian 
legislation, uniform State laws, parole and indeter- 
minate sentences of prisoners, appeals from orders 
appointing receivers and Federal Code of Criminal 
Procedure. 

Gen. E. F. Bullard, of New York city, intro- 
duced the following, which was upon motion re- 
ferred to the committee on international law for 
report next year: 

“ Resolved, That in the judgment of the Ameri- 
can Bar Association it is the duty of our govern- 
ment to utilize its present object to secure to the 
people of the Philippine Islands, as far as is prac- 
ticable, the benefits of American civilization.” 

The association, as suggested in Mr. Choate’s 
address, evidently deemed such matters of public 








policy outside of its scope of action, and on mo- 
tion of Simon Baldwin, of Connecticut, the resolu- 
tion was referred to a committee “for report next 
year, if it is found advisable to make any.” 

No regular sessions of the convention were held 
in the afternoon, there being instead sectional con- 
ferences for the discussion of patent law, legal 
education and other special topics. 

At the meeting of the section on legal education 
an able paper on “ Forces in the Law and Method 
and Arrangements” was read by Charles W. 
Needham, of Washington, D. C. This was fol- 
lowed by a conference between members of the 
State boards of law examiners of the various 
States where boards exist. The following States 
were represented: Massachusetts, Maryland, Ohio, 
Illinois, Michigan and Wisconsin. 

The conference was opened by Judge James 
Dewey, of Massachusetts, who was followed by the 
Hon. Mr. Fink, of New Hampshire; George W. 
Watrous, of Connecticut, and W. P. Godell, of 
New York. 

Incident to the conference William Wirt Howe, 
of New Orleans, La., was elected chairman of the 
section for the ensuing year, and George M. 
Sharpe, of Baltimore, Md., secretary. 

At the session of the section on patent law the 
retiring president, Edmund Wetmore, of New 
York, swbmitted his report, which was adopted, 
after which these officials for the ensuing year 
were elected: James H. Raymond, of Chicago, 
chairman; Arthur Stewart, of Baltimore, Md., 
secretary. 

At the close the chair announced the following 
committee to consider a number of bills now 
pending before the congress of the United States 
with regard to trade-marks: Arthur Stewart, of 
Maryland; Edmund Wetmore, of New York; J. 
H. Hoyt, of Ohio; J. H. Raymond, of, Illinois, 
and Francis Rawle, of Pennsylvania. 

The evening’s session was devoted to receiving 
reports of special committees on “‘ Expression and 
Classification of the Law,” on “Indian Legisla- 
tion,’ on ‘“ Uniform State Laws,” on “ Federal 
Code of Criminal Procedure,” on “ Patent Law,” 
on “ Uniformity of Procedure and Comparative 
Law,” on “ Parole and Indeterminate Sentence of 
Prisoners,” on “ Federal Courts,” and on “ Ap- 
peals from Orders Appointing Receivers.” 

The concluding session on Friday was devoted 
to the consideration of the amended report of the 
committee on Federal courts, of which Edmund 
Wetmore, of New York, is chairman, and which 
was finally adopted after various amendments. 
These officers were elected: Joseph H. Choate, 
New York, president; John Hinkley, Baltimore, 
secretary, and Francis Rawle, Philadelphia, treas- 
urer. In the evening the annual banquet of the 


association was held at the Grand Union Hotel. 
Covers were laid for one hundred and sixty-five. 
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THE NATIONAL CONFERENCE AT 
SARATOGA, 

N Friday, August 19, the Civic Federation of 
() Chicago, held its annual conference, at 
which was gathered a representative American 
audience to listen to the arguments of annexation, 
pro and con, advanced by well-known public men, 
most prominent of whom were Carl Schurz and 
Judge Grosscup, of Chicago. Among others of 
note present were Henry Garfield, of Ohio; War- 
ner Miller, of New York; John D. Lawson, of 
Missouri; William Wirt Howe and Mr. E. Gods- 
chaux, of Louisiana. Mr. Grosscup’s address was 
rhetorical, finished and inspiring. Mr. Schurz 
manifested all his old-time qualities as a speaker, 
and frequently during his address brought storms 
of applause by the convincing and logical way in 
which he handled his subject. The great German- 
American displayed all the masterful eloquence for 
which he is famous without at all sacrificing 
thought to form. The same vigorous gestures 
were there which characterized him when, years 
since, he was so prominent a figure in the field of 
active politics. Above all else, what mainly im- 
pressed his audience was the earnestness of the 
speaker. Mr. Schurz was thoroughly imbued with 
the fact that the American people are at the part- 
ing of the ways; and he laid great stress upon the 
point that the next step must be pregnant with 
great consequences to the dominant nation of the 
western world. He showed very plainly that the 
subject of annexation could not be soberly consid- 
eral immediately after a war rich in results, and at 
a time when the fever of conquest has a strong 
grasp on the mind of the people. 

Mr. Schurz opened his address by pointing out 
the fact that in the face of President McKinley’s 
message to congress, declaring “that a war for 
any other purpose than the liberation of Cuba 
would be one of criminal aggression,” any step on 
the part of the administration to annex Porto 
Rico, Cuba or the Philippines would be a breach 
of national faith and a conversion of a heroic 
object to a hypocritical pretense. “In the past,” 
said the speaker, “ our word has been as good as 


our bond. Why, by any false ideas of policy, 
should we tarnish it? Honesty is always the best 
policy.” 


Secondly, he showed that if these islands which 
had been conquered from Spain were to be an- 
nexed without the acquiesence of the natives 
peopling them, it would be a measure directly an- 
tagonistic to the spirit of the Constitution, which 
has for its cardinal principle “ that there can be 
no true form of government without the consent 
of the governed.” Thirdly, he went.on to say 
that if it were urged by the imperialists that the 
people of these alien colonies were not able to 
rule themselves, why in the name of common 
sense should they be extended the privilege of 





helping to govern us? It would mean the inject- 
ing into American life of a stream of Spanish- 
American politics, the most corrupt in the world. 
Likewise is an indefinite protectorate as objec- 
tionable, inasmuch as it is liable to establish a 
system of oppression on the part of unscrupulous 
politicians very like that of the “ carpet baggers ” 
after the war. Fourthly, his argument brought out 
the fact that, according to the government reports 
on American trade with foreign nations, this 
country led, or would soon lead, the world in 
commerce, and that, too, in spite of the fact that 
the Union Jack floated over most of those colonies 
with which the United States has traded so suc- 
cessfully while the Stars and Stripes was confined 
to home. Mr. Schurz, with great political acumen, 
asserted that compactness of domain and central- 
ization of interests give real national strength. 

The above argument was the challenge which 
Mr. Schurz threw down to those who advocate 
expansion on the ground of commercialism. 

The speaker’s peroration was devoted to a 
eulogy of Washington and the free spirit of demo- 
cratic institutions. He read an extract from 
Washington’s farewell address, which warned the 
people against undue expansion and entangling 
alliances, and continued by saying that perhaps in 
congress to-day the first president would be called 
an old fogy. Well for this country would it be, 
Mr. Schurz exclaimed, if more of such old fogies 
controlled the politics of America. It was a happy 
omen that so noble a man and so broad a states- 
man governed the destinies of the young nation 
on the threshold of its career. 

At the close of Mr. Schurz’s speech Judge 
Grosscup took up the discussion on behalf of the 
annexationists. Judge Grosscup is a compara- 
tively young man, ‘but if his address is any index 
of ‘his future, gives great promise. He elaborated 
the idea of imperialism, ‘holding up to view all the 
grand possibilities of this nation which had so 
lately shown its strength on land and sea, and 
went on to compare it to a young lion bounding 
out from the jungle in all its native strength pre- 
pared to do battle with any who might be coura- 
geous enough to compete. The advocate of 
expansion avowed not only the desire to see the 
Philippines annexed, but also hinted at the pos- 
sibility of America soon taking a hand in the 
carving up of China. Said Judge Grosscup: 
“ The mere annexation of Hawaii and the Philip- 
pines is a small matter to me compared to what 
part the United States can play in the history of 
the future. Behind the Philippines, looming up 
on the horizon huge in its proportions, I see not 
islands, but a continent.” The speaker said that 
Mongolian civilization had aptly been compared 
to a glacier. This is a simile, Judge Grosscup 
said, and yet how true! 

For generations the sun of ancient civilization 
has been shedding its effulgence over that glacial 
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mass without any apparent effect, but in truth 
loosening and melting its component parts by 
insensible degrees, which waits only for the 
American people to apply the bright, shining, 
incisive blade of progress and cleave this mass of 
Chinese conservatism, thus freeing it from its con- 
gealed conditions, that it may pour forth its 
streams of latent life over a continent and renew 
the possibilities of a new Asia.” 

The discussion of expansion ended after a brief 
speech by Mr. Garfield, who urged that the whole 
question be left to the judgment and discretion of 
the president, who, the speaker claimed, had given 
abundant evidence of his ability to handle any 
new problem that might confront him. 

Whether the conference will have any important 
effect in molding public opinion cannot be said, 
but certainly, in the mind of the unbiased listener, 
it created new and well-defined ideas of policy and 
government, and by those who attended was voted 
a success. 





CONCERNING LAW REPORTS. 





[From the New York Times, Sunday, Aug. 14, 1898.] 


T has come to pass in these days that the legal 
| profession has a grievance, and seemingly a 
substantial one. It is groaning under a heavy and 
constantly increasing burden of books. The esti- 
mate has been made that the present annual output 
of law books is five times that of twenty years 
ago, and the question is how to stop it. The evil 
is principally felt in the publication of the reports 
of adjudged cases. The mass of judicial writing 
forced upon lawyers would astonish a layman. 
Excluding the scores of volumes of English cases 
and those of American States other than New 
York, the practitioner in that State is invited to 
look for important current decisions in the reports 
of the Supreme Court of the United States, the 
New York Court of Appeals, the Appellate 
Division reports, the reports of the Federal Courts 
of Appeals, the miscellaneous reports, and those 
issued under the title of the New York Supple- 
ment. The several series named aggregate many 
volumes, those of the Appellate Division alone 
amounting to twelve a year. 

The real grounds of complaint are the duplica- 
tion and the want of selection of cases reported. 
In New York there is an official and an unofficial 
series. The value of the latter has been in its ap- 
pearance in advance of the former. Not more 
than one-half of all the opinions handed down in 
the courts of this State are of any use except to 
the parties to the particular cases decided, and 
there is no necessity for there being more than 
one, and that an authorized publication of that 
half. But the printing and selling of law reports 
is regarded as an industry or pursuit in which 
any one may engage, and an enterprising publisher 
who issues his books before the regular edition 








appears will always find a market for his wares 
among the members of a profession eager and 
alert for the earliest information of what has been 
decided by the courts. It is not at present open 
to the practitioner to discourage unofficial publi 
cations by refusing to buy them. He may need 
them at once, and he must take the official series 
also, for by a rule of the Supreme Court he is not 
permitted to cite an authority from the unofficial 
series if the case is officially reported. 

Some lawyers are inclined to go behind the fact 
of publication and to find the source of the evil in 
the fertility of judicial production. That is not a 
well-founded charge. Litigants and their counsel 
as a general rule want to know what reasons have 
influenced the judicial mind in deciding their 
cases, and they are entitled to that knowledge. It 
was said in England that every suitor has an abso- 
lute right to an expression of the views of his case 
entertained by every judge before whom it came 
for decision. The remark is measurably true 
here. In an equity case, in first instances an ade- 
quate opinion indicates that the cause has been 
fully examined and that the decision is not arbi- 
trary or perfunctory. It apprises the parties and 
counsel of the considerations that affected the 
judge in reaching his conclusions, and it enables 
a reviewing tribunal to re-examine the case readily 
and effectively. The best equity judges are indus- 
trious opinion writers, especially on the facts of 
cases. If they misapprehend the force or effect of 
evidence their mistakes are sure of detection by 
appellate courts reading records in connection 
with opinions. A few of our judges may not be 
very accomplished writers. They are diffuse and 
prolix, but it cannot be expected that each shall be 
a master of style or possess the perfect art of Lord 
Hardwicke, whose terseness and clearness in deal- 
ing with facts are displayed even in such a case as 
the serio-comic one of the thirsty scholar and his 
dog (Brook v. Gally, Bam. Ch. R. 1). 

In the intermediate Appellate Court of New 
York it has become customary for the judges to 
unite in the great majority of cases decided. It is 
suggested that where issues of fact alone are in- 
volved that court might well omit opinions. But 
it is compelled to review facts as well as law. In 
equity cases the appeal ordinarily brings up the 
whole controversy over the facts. In common- 
law cases tried with a jury, under the practice ob- 
taining in New York, there is almost always 
concurrently with an appeal from the judgment 
one from an order denying a motion for a new 
trial on the minutes. A bill of exceptions pure and 
simple is almost unknown. Thus the whole evi- 
dence must be reviewed, and here again those 
interested want to be satisfied that their cases have 
been fully understood and considered. The only 
way to give them that assurance is by an opinion. 
That accounts for so much judicial writing, and 
is the explanation of the extended references to 
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facts contained in the opinions of New York 
judges. There are some cases which seem 
plain that the judgments appealed from are 
affirmed “ without opinion,” as the phrase goes, 
and then it frequently happens that counsel will 
make informal application to be told the reasons 
of the court’s action. 

The complaint of the profession is therefore 
properly based upon the abuse of pwblication, and 
for that the state of the law relating to reporting 
is in a great degree to blame. It compels, for in- 
stance, the reporter of the Appellant Division to 
include in the official series every opinion handed 
down in each of the four departments of that 
court. There have been some thirty volumes of its 
official reports issued in two years and a half. Of 
the opinions contained in them, valuable as they 
all are to the immediate parties interested, only 
one-half are useful or instructive as precedents. 
The rest deal with facts or with questions of law 
passed upon and settled time and again. The 
same criticism does not apply to the Court of Ap- 
peals. That is a court of errors, and it should 
and does confine itself to the consideration of 
questions of law. Its opinions, published in ex- 
tenso, are selected. Others are referred to in ap- 
pendices of memorandum cases. 

It is not perceived that there is much to be re- 
formed in the reporting system of the Supreme 
Court of the United States or the State Court of 
Appeals. In New York the grievance is directly 
connected with the reports of the Appellate Divis- 
ion and of the inferior courts. The first step to 
be taken to put an end to it is the abrogation of 
the requirement that all Appellate Division opin- 
ions shall be reported, and next to confine the 
reporting of that court to such cases as may be 
designated by its justices in the respective depart- 
ments rendering the decisions. That will great!y 
diminish the number of cases in the official series. 
But unofficial reporting will not be affected unless 
some stringent rule is made by the legislature or 
the courts. Publishers have the right to buy 
copies of court opinions and publish them if they 
can get them. The adoption of a court rule that 
no case shall be cited or referred to by counse! 
not contained in the official series would at least 
reduce unofficial reporting to a matter of compe- 
tition for place in a race of diligence. The de- 
crease in the labors of the official reporter would 
probably enable him to send ‘out his books 
promptly, and thus remove the necessity of law- 
yers taking any other than the official series. 

Concerning what are called the Miscellaneous 
Reports, there is a strong conviction among law- 
yers that they should be discontinued by repealing 
the law which provides for them. They are au- 
thorized by an act of the legislature passed in 1892 
(chapter 598), of a most extraordinary character, 
and by which the governor of the State is required 
to appoint a person who shall report every opinion 


so 








involving a question of law concurred in by a 
majority of the judges of certain named local and 
inferior courts, and such other opinions as the 
public interest, in the judgment of the reporter, 
may require. Some of the inferior courts named 
in this statute have been abolished, and the opin- 
ions now appearing in the series are those of the 
Appellate Term (not Division) of the Supreme 
Court, of the General Term of the City Court of 
New York, of the Special Term of the Supreme 
Court, of the Surrogates’ Courts, and a few trial 
térm decisions. What public interest, even of 
curiosity, demands the official reporting of all the 
opinions on questions of law of inferior courts of 
limited jurisdiction whose decisions in the vast 
majority of cases must necessarily be governed by 
what has already been decided by higher courts of 
authority? We by no means desire to underrate 
the usefulness of the Appellate Term of the Su- 
preme Court or of the other courts. The Appel- 
late Term was established in aid of the Appellate 
Division in the First Department, and it deter- 
mines appeals from the District or Municipal 
Courts and the City Court of New York. Its jus- 
tices are assigned to duty by the Appellate Divis- 
ion, and they have been thus far learned and able 
men, but not one case in twenty decided by them 
is of any public importance, and the same is true 
of the General Term of tthe City Court. Neither 
of those courts has that place in the judicial sys- 
tem which entitles it to be regarded as of guiding 
or controlling authority in expounding the law, 
no matter what for the time being is the merit 
and capacity of the particular judges who com- 
pose it; besides which every really tmportant case 
may be taken by certificate to the Appellate 
Division, and if need be to the Court of Appeals. 

With regard to opinions of justices of the Su- 
preme Court at Special Term there can be no 
doubt that many of them are valuable to the pro- 
fession at large, for often new questions are dis- 
cussed and new applications of rules of law made 
in them. But there are thousands of cases de- 
cided at Special Term every year. Each justice of 
the Supreme Court not sitting in the Appellate 
Division has all the powers and jurisdiction of a 
chancellor, and is called upon from time to time 
to decide grave and momentous issues. Special 
Term opinions in such cases are often worthy of a 
permanent place in the literature of the jurisprud- 
ence of the State. They should ‘be reported. Ti 
there could be a wise ‘selection of such cases made 
by a competent and judicious reporter, looking to 
quality and not quantity, his work would be useful 
and acceptable, and so with surrogate’s reports, 
such as were formerly prepared by Mr. Bradford 
and Mr. Redfield. 

There is much more to be written on this gen- 
eral subject. Necessarily we have considered it 
only superficially. We understand that efforts are 
being made to elicit the views of judges and prac- 
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ticing lawyers upon it, to the end that some legis- 
lation may ‘be had to correct the evil and to 
secure an adequate and reasonable system of law 
reporting. We may have occasion to recur to the 
matter at some future time. 





WAR TAX RULINGS. 





B. SCOTT, commissioner of internal revenue, 
N has rendered a ruling on the subject of rent 
receipts. He decides that “receipts setting forth 
terms of a lease are required to be stamped as a 
lease unless there has been a separate lease made 
which has been duly stamped.” The following 
form submitted by a New York real estate agent 
is ruled not subject to taxation: 

“ Received from ten dollars ($10) in pay- 
ment of rent, due Aug. 1, 1898. * 

If any other form of receipt is used it is subject 
to taxation as setting forth the terms of a lease. 
For instance, if it reads: 

“ Received from ten dollars ($10) im pay- 
ment of rent, due Aug. 1, 1898, for premises at 
—th street, .” it is taxable. 

Several metropolitan banks complained that they 
do not receive the one per cent. discount on im- 
printed checks, as they do on check stamps in 
quantities gf $100 or more. The commissioner has 
already ruled that this discount shall not be al- 
lowed. The reason for it is that a special deputy 
is required to supervise the printing of the checks 
and the one per cent. is allowed for his expenses. 

Commissioner Scott has also made a ruling of 
the department with regard to the stamp tax on 
certain documents. A person died in May, 1808; 
owing to the absence of certain parties the will 
could not be probated until after July 1. The 
question arose as to whether the legacies, under 
these circumstances, were subject to tax. In this 
case Commissioner Scott rules that the time of 
the passing of the property to the distributee is 
the time of death, not of probate, and that no 
stamp ds required on the legacies in the above 
case. 

This ruling has occasioned some _ surprise. 
Heretofore in cases where the circumstances were 
quite similar, the department thas held that the 
stamp would be required. For instance, where 
stock was sold prior to July 1, but not actually 
transferred until after that date, or in the case of 
property being transferred before July 1, the deed 
for which was not recorded until after the first of 
that month, it was decided that the documents 
required the stamp as specified ‘by the War Rev- 
enue Law, since the actual business was trans- 
acted after July 1. 

















HYPNOTISM AS A DEFENSE. 


T has often been the subject of comment on the 
part both of American and of Continental sci- 
entists that, so far, no leading case, at all events, 








has come before the English courts in which a 
plea of hypnotic influence has been raised. At 
one period of the recent proceedings in the prose- 
cution of Trodd for the alleged attempt to murder 
one of the secretaries to the Germany embassy, it 
seemed that there was some prospect of this stone 
of reproach (if it be one) being rolled away from 
our gates, as the prisoner declared that he had 
acted under the spell of hypnotic suggestions. The 
result of the trial has, however, made it unneces- 
sary to offer any observations either on the facts 
of the case or on the effect which a plea of hypno- 
tism might have had in relation to them. But it 
would certainly be interesting if the phenomena of 
hypnotism were to come under legal investigation 
in England. The medico-legal literature of the 
United States and of France and Germany con- 
tains a wealth of information in regard to them, 
great part of which, ‘however, is still both unsifted 
and controversial. Perhaps the most interesting 
outstanding dispute is that which still rages be- 
tween the school of Liégois and the school of 
Benedikt as to whether there is a danger of hyp- 
notic subjects receiving and acting upon criminal 
suggestion. According to the former, such a dan- 
ger exists, while the latter deny its reality alto- 
gether. There can be no doubt that ‘a great 
accession of strength was given to the views of 
Benedikt and his disciples by the unfortunate, and 
even ludicrous, exhibitions which took place in 
France some years ago on the trial of Eyraud; 
and there is much force in the staple criticism that 
it is one thing to induce subjects to commit imagi- 
nary, and another thing to induce them to commit 
real, crimes. But, on the other hand, this criticism 
postulates persons who are normally under the 
government of moral principle; and it is difficult 
to deny the possibility of criminal suggestions 
being successfully made to persons who are not 
under the ordinary control of the moral sanction 
at all. The whole question possesses great legal 
and social interest, and it would be satisfactory if 
English experts and English lawyers should, in 
the not remote future, have an opportunity of pass- 
ing judgment upon it.— Law Journal (London). 





English Rotes. 





Mr. Fletcher Moulton, Q. C., has been returned 
for Launceston with a majority of over one thou- 
sand. Objection was taken to his candidature 
during the contest on the ground that the number 
of lawyers in the house of commons was already 
too large — an objection which seems to have had 
very little weight with the electors. 

The Evidence in Criminal Cases Bill received a 
warm welcome on its return to the house of lords, 
says the Law Times. The lord chancellor, the 
lord chief justice and Lord James of Hereford all 
concurred in the wisdom of the legislation. The 








Qn @e @he tbo 


aan eh Ute lUKlCUMlCUeelCUcleelUcelC KU ll 


es = 


ta 


_ oanae eS otk ok oa Oe [6s fe 





XU 


THE ALBANY LAW JOURNAL. 


147 





_. 





opposition to the bill met with in the house of 
commons now fades into the mist of history. The 
act will extend to courts-martial. 


On the 28th ult., says the St. James’s Gazette, 
before the recorder, William Henry Hudson, Wil- 
liam Chapman, Charles Warren, Ada Rose Bur- 
rell, Jane Watkins, Charles Harries, alias Baron 
Valdez, and Charles Mayne, pleaded guilty to 
counts in an indictment charging them with con- 
spiracy and with obtaining money by false pre- 
tenses. The case was an extraordinary one. It 
appeared that the accused had pretended that they 
were entitled to the reversionary interests in prop- 
erty, and, by placing the solicitors, to whom ap- 
plication was ‘being made upon these reversionary 
interests for loans, in communication with friends 
who personated the trustees of the property, and 
by forged documents, they in many cases obtained 
the desired advance of money. The recorder said 
the frauds were of a very ingenious character, and 
had been carried out in a most skilful manner. 
He sentenced Chapman to four years’ penal servi- 
tude; Warren and Mayne to three years each; 
Harries to eighteen months’ hard labor, and Bur- 
rell to fifteen months’ hard labor; Watkins was 
bound over to come up for sentence if called upon. 
Hudson was said to be merely a tool in the hands 
of the other men, and sentence on him was post- 
poned. 


Is it evidence of insanity in a testator that he 
believes himself to have been the recipient of 
direct Divine commands as to the disposition he 
should make of his property? The house of lords 
in Hope v. Campbell have answered this question 
in the affirmative. The late Mr. John Hope was 
at once a successful Scotch lawyer and a strong 
advocate of total abstinence and of Protestantism. 
His law was necessarily confined to this world, 
but he wished to perpetuate his efforts on behalf 
of his favorite principles by making provision for 
their advancement after his death. By his testa- 
mentary trusts he directed his trustees to expend 
from £1,000 to £1,500 a year on these objects. 
In an action brought to set aside the trusts it was 
alleged that they were created “ in consequence of 
commands which he conceived he had received 
from the Deity by direct communication on vari- 
ous occasions,” and that ‘by reason of “these in- 
sane delusions” Mr. Hope was incapable of 
making his will. The Scotch courts rejected the 
allegation, but in the house of lords Lords Wat- 
son and Shand (Lord Davey diss.) have allowed 
it. It is unfortunate that the house was so small; 
it would have been interesting to have had the 
views of some other English law lords on the 
point. But it is merely a matter of pleading, and, 
even if the allegation is proved, it does not follow 
that the trusts will be upset. As Lord Davey 
remarked, delusions such as those alleged against 
Mr. Hope have been shared by some of the great- 
est benefactors of mankind; and, in themselves, 





they hardly go far to prove insanity. — Solicitors’ 
Journal. 

In Adam v. The British and Foreign Steamship 
Company, Mr. Justice Darling had to decide a 
point of great difficulty. The action was brought 
against the owners of a British ship by the mother 
of a ‘Belgian sailor, drowned in consequence of a 
collision on the high seas between the British and 
a Belgian vessel, says the Law Journal. The ques- 
tion was whether an alien out of the jurisdiction 
can maintain an action under Lord Campbell’s 
act. Sir Robert Phillimore held in an identical 
case that the action would lie (The Explorer, 40 
Law J. Rep. Adm. 41); but as that case was over- 
ruled, though on an entirely different point, in 
The Vera Cruz (54 Law J. Rep. Adm. g), Mr. 
Justice Darling did not think himself bound to 
follow it. His decision was founded on the gen- 
eral principle, for which there is sufficient author- 
ity (though to what extent it ought to prevail is 
by no means clear), that statutes must usually be 
understood to apply to those who owe obedience 
to the legislature and whose interests it is the duty 
of the legislature to protect. It is, however, clear 
that at common law an action for negligence caus- 
ing personal injuries could be maintained here by 
the person injured, wheresoever the cause of ac- 
tion arose; and this whether the plaintiff or de- 
fendant was a British subject or an alien, provided 
that process could be served within the jurisdic- 
tion, and that if the tort were committed in a for- 
eign country an action would lie there. It is also 
certainly arguable on the language of Lord Camp- 
bell’s act, that where an alien would have had a 
cause of action in England for personal injuries, 
the act intended to give the near relatives who 
were dependent on him a right to compensation if 
his death ensued. If this be not the intention of 
the act, the injustice which it was supposed to 
remedy has been only partially cured. The de- 
cision of a higher tribunal on a matter of such 
importance and doubt is desirable. 





Legal Rotes of PBertinence. 


A judicial decision has just been rendered in 
St. Louis to the effect that playing the piano un- 
skilfully at 5 o’clock in the morning is a disturb- 
ance of the peace and swhbject to fine. 

“ For a mere country lawyer Secretary of State 
Day has managed to transact considerable im- 
portant business in a most unostentatious man- 
ner,” aptly remarks the Washington Post. 

A new trial was recently granted in a larceny 
case in South Carolina because one of the jurors 
was 66 years of age. The Constitution provides 
that jurors must be between the ages of 21 and 
65. 

Hon. David A. Allen, probate judge of Licking 
county, Ohio, was instantly killed, recently, by 
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being thrown from his carriage. In the early 
*80’s he served as probate judge for two terms 
and he was elected probate judge again in 1806, 
and was serving as such at the time of his death. 

Charles W. Gould, a New York lawyer of prom- 
inence, has accepted the appointment of special 
representative of the department of justice on the 
Cuban military commission. Mr. Gould has spe- 
cial qualifications for this important service. As 
a close student of ‘history, he is said to be familiar 
with the details of many events more or less sim- 
ilar to the prospective evacuation of Cuba by the 
Spanish forces. This information, together with 
his knowledge of the Spanish laws and language, 
will be of great assistance to the commission. 


The average witness who appears in a court of 
justice either never has had any Latin or has for- 
gotten the little he once possessed. It is small 
wonder, therefore, that he is apt to fall heavily 
over the Latin phrases which trip so flowingly off 
the tongues of legal luminaries. During the hear- 
ing of a case before Justice Hawkins a witness 
remarked that, as there was no next of kin, a 
certain person was appointed “ pendy lity.” 
Even judicial ignorance of this weird phrase was 
pardonable. “ Pendy what?” queried His Lord- 
ship. “He means pendente lite,” charitably ex- 
plained one of the counsel engaged. “Oh! you 
have been in the Probate Court, evidently,” re- 
marked the judge, and proceeded to sound him 
on his knowledge of law. Its depth was soon 
plumbed, for he broke down at the first ques- 
tion. — London News. 


Patrick McCaughan, one of the most prominent 
Australian squatter kings, has just been awarded 
£5 damages in an amusing libel action against 
the Melbourne Argus. The plaintiff attended a 
fancy dress ball, given by Lord Brassey at Gov- 
ernment House, in the character of Lafayette, 
and the paper referred to him in verses, of which 
the following is a sample: 


An’ Ceres fled whin he loomed up near, 
An’ Hebe declined to stay, 
An’ pretty Minerva, wid helm an’ spear, 
Grew faint whin the came her way. 
They tried to escape the threatening shape, 
The mountain of moving brawn; 
For they knew, I'll bet, though ’twas La Fayette, 
That ’twas also Pat McCaughan, 
And while at the Fancy Ball 
You towered o’er great an’ small, 
Did you feel as big as you looked that 
night? 
I think so, Pat McCaughan. 


The Supreme Judicial Court of Massachusetts 
has just made a decision in a negligence case 
which involves a rather stringent application of 
the doctrine that an employee assumes the known 
risks of his employment. The plaintiff was a lad 
employed to ride running horses for the defend- 





ant. While a colt was being saddled for him to 
ride he noticed a bad place in the stirrup strap, 
and told the defendant’s foreman that it did not 
look right. The foreman thereupon took the 
strap from the boy, put it on the floor and pulled 
it up, and then declared that it was strong enough 
to hold the plaintiff and had got to hold him till 
he got a new one. The strap broke and the plain- 
tiff was injured; but a majority of the judges held 
that he could mot recover damages, because he 
assumed the risk of using the stirrup strap just as 
it was. In this conclusion the court seems to 
have been largely influenced by the lad’s own 
testimony to the effect that he believed the strap 
was strong enough after the foreman had tested 
it and told him so. Mr. Justice Knowlton, how- 
ever, in a strong dissenting opinion, insists that 
the evidence showed that he did not understand 
or fully appreciate the risk, and that the jury 
ought to have been allowed to pass upon the 
question. 





Botes of Recent American Decisions. 


Contract Induced by Fraud — Rights of Parties 
— Affirmance — Subscription to Corporate Stock. 
— Where it appears that the defendant was in- 
duced to subscribe for stock in a corporation on 
the fraudulent representation that a certain syndi- 
cate had subscribed for a large amount of the 
stock, and when informed that the greater part of 
such subscription was merely optional he af- 
firmed the contract. The fact that the subscrip- 
tion was merely optional was the substance of the 
fraud, and having elected to affirm the agreement 
with knowledge of this fact, he was not thereafter 
entitled to disaffirm it, on learning the terms of 
the option, since these are mere incidents of the 
same fraud. It is not necessary that a party af- 
firming a contract voidable for fraud should have 
knowledge of all the incidents of the fraud; it is 
sufficient to deprive him of his right of rescission 
that the affirmance is made with knowledge of the 
fact constituting the fraud. A stock sabscription 
is not only a contract with the corporation, but 
also with all other subscribers, and one whose 
subscription was induced by iraud, having af- 
firmed the contract with knowledge thereof, can- 
not maintain an action against the corporation 
after insolvency for damages caused by the deceit. 
(Wilson v. Hundley, Supreme Court of Appeals 
of Virginia, 30 S. E. R. 493.) 

Principal and Surety — Bond of Corporation 
Officer — Failure to Notify Surety of Previous 
Defalcations.— Where a corporation taking a 
bond from its treasurer for the faithful perform- 
ance of his duties fails to notify the sureties of 
previous defalcations of the officer of which it has 
knowledge, the sureties are not bound. (Belle- 


ville Bellevue Building and Loan Ass’n v. Jeckel, 
Kentucky Court of Appeals, 46 S. W, Rep. 482.) 
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